1 Several circuit courts have upheld the federal guidelines on these grounds. United States v. Reese __ F.3d __ (11th Cir. Sept 2, 2004) (refusing to apply Blakely to federal guidelines); United States v. Hammoud, __ F.3d __ (4th Cir. Sept. 8, 2004 ) (same); United States v. Koch, __ F.3d __ 2004 WL 189930 (3d Cir. Aug. 26, 2004 ) (suggesting that "differences between the sentencing provisions at issue in Blakely and the Federal Sentencing Guidelines may well have constitutional significance"); United States v. Pineiro, 377 F.3d 464 (5th Cir. July 12, 2004) . See also United States v. Mincey, __ F.3d __ 2004 WL 1794717 (2d Cir. Aug 12, 2004 (refusing to apply Blakely to guidelines pending Supreme Court decisions in Booker and Fanfan). withstands constitutional scrutiny. Rather, the more nuanced understanding of Blakely and Apprendi generates a specific test for evaluating whether administrative schemes survive review. It is a test the federal sentencing guidelines may not pass, at least absent significant restructuring.
This analysis provides a preliminary attempt to ground the Apprendi and Blakely decisions on deeper constitutional values. It does not aspire to be comprehensive and, in the press of time, the discussion passes over some important issues quickly. Nonetheless, my hope is that this effort will encourage further debate about the logic of the Court's decisions.
The analysis is briefly sketched out in the following two parts. Part One examines the core principle that lies implicit in the Blakely and Apprendi decisions. Part Two looks at the implications of that principle for the federal guideline system.
I. The Logic of Apprendi and Blakely
How should Blakely and Apprendi be interpreted? It seems difficult to read those cases as being compelled by the text or original intent of the Sixth Amendment or the Due Process clause. At best, the relevant constitutional text is ambiguous, at worst it offers no support for the Court's holding. Thus, if Blakely and Apprendi are thought to be legitimate precedent, they must be viewed through a different interpretive lens. They must be viewed as illustrations of what might be called, for want of a better phrase, common law constitutional decisionmaking.
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Under such an approach, the Court seeks, in a step by step manner, to develop a constitutional rule that promotes the nation's core values and goals. Often, in common law rulemaking, the underlying rationale of a group of decisions is obscure at first even to the Justices. However, the hope is that over time a coherent and appealing rule will emerge from the mix of decisions. If such a rule can be identified, the Court must then determine whether the rule promotes social welfare and fundamental fairness. If it passes muster, the rule will serve as a standard for deciding future cases.
This interpretive approach raises the obvious question: Do the Court's decisions in Apprendi and Blakely embody an appealing rule or principle? Many commentators have concluded that they do not, that no logic underlies the court's precedent in this area. 3 Before we dismiss the entire body of law, however, it is worth exploring in greater detail whether a justified principle can be discovered. Several possibilities immediately spring to mind.
One possible rationale for the decisions was mentioned by Justice Kennedy in his Blakely dissent. Kennedy suggested that the Court's decision reflects a critical view of the judges' role at sentencing, and specifically its role in identifying facts that trigger statutory sentencing increases. 4 If such facts are to be identified, the argument goes, they must be found by a jury at trial. Does this principle help explain the Court's decisions in Apprendi and Blakely? No, it does not. After all, the Court's rulings permit a trial court to make sentencing decisions in an indeterminate sentencing scheme, a scheme in which judges have even greater discretion to determine the ultimate sentences than in determinate systems. Thus, it does not make sense to say that the core holding of these cases is a distrust of judicial sentencing power.
Kennedy's dissent does, however, point us in the right direction, in the sense that Blakely and Apprendi can be viewed as judgments about institutional roles. Rather than viewing the decisions as judgments about judicial power, a more plausible approach is to view them as reflecting a profound distrust of the legislature's role in sentencing policy. The idea, simply stated, is that when the legislature identifies a factor as being relevant to the sentencing maximum, and assigns a weight to that factor, then higher procedural protections must apply.
A natural question is why such a distrust should be part of our legal firmament. The answer is not difficult to see. Such a distrust is consistent with both the structure of our constitutional system and the protections embodied in specific provisions of the constitution, such as the Due Process clause.
Perhaps most obviously, the core structure of our constitutional system is based on a distrust of legislative power, particularly where that power is used to infringe on individual liberty. That distrust reflects a historic fear of the tyranny of the majority. As Mill wrote, the strongest of all the arguments against public interference with individual liberty "is that, when it does interfere, the odds are that it interferes wrongly and in the wrong place." 5 Those dangers are particularly acute in the criminal justice field, where public passions may lead to legislative overreaching or ill-considered rules. The Court's interpretation of the Due Process clause lends further credence to this view. 7 The clause recognizes that social welfare requires a balancing of private and public interests.
8 Where core liberties are at stake, the Due Process clause imposes significant protections against legislative overreaching -requiring, for example, compelling justifications for state action. Needless to say, in the sentencing field, the most essential human liberties are at stake, which explains why protections from legislative abuse are especially important in this context.
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The basic distrust of legislative power does not extend with the same force to judicial decisionmaking. The reason reflects the judiciary's different institutional structure and perspective. Because federal judges enjoy life tenure, they are more insulated from political pressures and, hence, the danger of overreaching is diminished.
10 Moreover, because the sentencing judge must confront the individual defendant in the case, there is greater opportunity to see the individual as a human being, not an abstraction. Both factors mean that the judiciary will likely be more sensitive to individual interests in deciding cases and imposing punishments. Indeed, the judiciary's historic role is to protect individual liberty against legislative overreaching.
11 The Court' jurisprudence assumes that constitutional protections that apply to legislative rulemaking need not apply to the exercise of judicial power.
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The question that must be addressed next is what sort of sentencing rule might vindicate this core distrust of legislative power in the sentencing arena. In Apprendi and Blakely, the Court offered an initial answer. Apprendi dealt with legislation that increased the statutory maximum upon specific judicial findings. Blakely involved legislation that increased the maximum presumptive sentence that a defendant might receive, based on specific factual findings by the court. Both kinds of legislation potentially expose the defendant to heightened punishment, and so raise concerns about legislative abuse.
The rule adopted in Blakely and Apprendi is a plausible response to these concerns. In those cases, the Court imposed strict procedural burdens on the government whenever legislation provides for an increase in the permissible or presumptive maximum sentences based on a factual finding. Specifically, the increased sentence will be authorized only if the government proves the triggering facts at trial.
This procedural rule will have several beneficial effects. First, the ruling may cause the legislature to pause before enacting these provisions, since the statutes would likely increase the procedural restrictions on the judiciary as are applied to the legislature. In New Jersey, the jurisdiction in Apprendi, judges serve an initial seven-year term and then can be appointed by the governor to life tenure. See N.J. CONST. art. VI. In Washington State, the jurisdiction in Blakely, Supreme Court judges must stand for reelection every six years. WA REV. CODE ANN. sec. 2.04.071 (2004) . 12 At the same time, it is a mistake to ignore the potential shortcomings of the judiciary. Judicial sentencing decisions can be deeply flawed. A judge can impose a sentence that is based on discriminatory or arbitrary considerations. She can increase a sentence based on evidence of dubious validity (under a preponderance standard). She can be sensitive to political pressures just like the legislature, especially if the judge is an elected official. See infra n.10. If those concerns are found to be significant, the Court may ultimately decide to extend procedural protections to certain sentencing decisions by the judiciary, as well. cost of already unwieldy trials. Ideally, Congress would limit the provisions to those factors that appear most essential to promoting social goals. Second, the rule forces prosecutors to prove the triggering facts under the strictest standard of proof, ensuring that the maximum sentence is not increased without strong evidentiary support. Third, and perhaps most importantly, the approach authorizes the jury to make the necessary findings of fact. In doing so, the constitutional rule gives the jury an opportunity to nullify overly-severe laws at trial. 13 In this sense, the rule helps promote the jury's fundamental "liberty protecting" role.
14 Of course, the modest procedural burden imposed by the Court may prove ineffectual. Despite the restrictions, the legislature may continue to enact excessively severe legislation that raises the statutory maximum, ignoring the increased costs of jury fact-finding. The jury, in turn, might implement the harsh sentencing rules without reflection, failing to fulfill its responsibility as a defender of liberty. If these events occur, further remedial steps by the Court may be necessary. But as a first step in addressing legislative abuse, the rule adopted by the Court in Apprendi and Blakely is not an implausible one.
The principle that underlies these cases makes intuitive sense, and it is consistent with the constitutional structure and the text of the Due Process clause. It is not, however, consistent with all Court precedent. Specifically, it is not consistent with the Court's decision in Harris, where the Court held that constitutional protections do not apply to mandatory minimum statutes. The problem with this ruling is that mandatory minimum legislation seems to implicate serious concerns about legislative overreaching. 14 See Barkow, supra note 13, at 64. In theory, judges can also serve this role. However, good reasons may exist to believe that a jury is more likely than a judge to disobey or nullify an excessively severe sentencing statute. See, e.g., id. at 61 (A jury "does not need to give any reason for an acquittal, and it faces no review by a court or legislature. It therefore has a greater opportunity than a judge to check the state and these general punitive laws.").
As Justice Thomas wrote in his Harris dissent, a mandatory minimum statute typically has a far greater impact on the defendant's likely sentence than a statutory maxima.
15 Mandatory minimums often effectively determine the sentence that the defendant will receive. Thus, if constitutional limitations on legislative power are necessary in the sentencing field, those protections would seem critical in the case of mandatory minimum statutes, as well.
The implications of this analysis is that the Court should reconsider and reverse its holding in Harris. 16 Overturning Harris would extend the benefits of the Apprendi and Blakely rulings to this critical context. It would impose the highest standard of proof for facts triggering mandatory minimum sentences. It would discourage the legislature from enacting those statutes in the first place. And it would permit the jury to serve as a check against legislative abuse. Reversing Harris, in short, would help establish an institutional structure for sentencing that is more consistent with a core distrust of legislature power in the sentencing realm.
II. Implications for the United States Sentencing Guidelines
The preceding analysis identifies a plausible and appealing rationale for the Court's decisions in Apprendi and Blakely (though not Harris), a rationale that justifies imposing procedural restrictions on legislative sentencing. Understanding the rationale helps to clarify whether similar restrictions should be applied to administrative rulemaking in the sentencing field. The answer is that such protections should apply if a sentencing commission poses the same dangers as a legislature. And that depends primarily on a "functional analysis" --an analysis of the institutional roles and biases of the Commission. 17 Specifically, this approach requires an assessment of whether the Commission poses the same danger of overreaching --the same threat to individual liberty --as the legislature.
This analysis turns on the same factors that underlie the constitutional distrust of the legislative power. Two considerations seem particularly relevant. First, we noted that the susceptibility of the legislature to majoritarian passions is a key factor in justifying restrictions on legislative fact finding. Whether or not the Commission faces the same problems depends in part on its institutional structure. Is the Commission structured in a way that ensures its institutional independence? Or is it structured in a way that makes it highly vulnerable to political pressure and legislative meddling?
Second, we noted that the judiciary's direct exposure to the defendant makes the institution more sensitive to the effects of excessive punishment. The legislature's distance from the human subject --its tendency to view the defendant as an abstraction --makes it a particularly dangerous organ of sentencing policy. The question again is whether the Commission is structured in a way that ensures it will take into account the concrete human impact of its rules.
The analysis would be an easier one if the U.S. Sentencing Commission were comprised solely of federal judges (say, as a body of the Judicial Conference), and if its sentencing choices were not subject to legislative interference. In that case, it would plainly have a degree of insulation from political pressures. Moreover, a Commission comprised of active judges would have firsthand familiarity with the effects of its rules on offenders.
The issue is far less clear in the case of the U.S. Sentencing Commission. On one hand, certain aspects of the Commission's organizational structure encourage a degree of political independence, such as the requirement that Commissioners be appointed to six-year staggered terms. But on the other hand, there are many reasons to doubt the Commission's ability to act independently of political pressures.
As an initial matter, the Commissioners are all nominated through the ordinary political channels. In establishing the Commission, Congress made no effort to ensure a neutral appointment process, such as through the establishment of a bipartisan review board to nominate Commissioners. Moreover, under current law, no more than three members of the Commission may be federal judges. In theory, the entire Commission could be made of non-judges.
The history of the sentencing guidelines -well documented in the pages of the Federal Sentencing Reporter -raises further doubts about the Commission's institutional ability to withstand political pressures. Since its founding, the Commission has been subject to widespread criticism for its political responsiveness.
18 Justice Scalia's warning that the Commission represents a "junior varsity legislature" appears to be sadly prescient. 23 Such a ruling would not contravene the Court's decision in Mistretta, where the Court held that the Sentencing Commission was an independent body situated in the judicial branch. As a formal matter, that case involved a Separation of Powers challenge, not a Due Process or Sixth Amendment issue. Moreover, Mistretta was decided before the Guidelines became fully operational. Evidence of the Guideline's operation over the past 18 years have raised questions about the Supreme Court's prediction that the Commission would serve as a neutral voice of sentencing policy. Moreover, recent statutory changes pursuant to the PROTECT Act have raised further questions about the Commission's independence. Thus, even if Mistretta were relevant to this case, "changed facts" would justify the reconsideration of the ruling as binding precedent. See Planned Parenthood v. Casey, 505 U.S. 833, 855 (1992) (observing that precedent can be overruled when "facts have so changed, or come to be seen so differently, as to created an insurmountable obstacle to sentencing reform in the future. So long as the Congress establishes a Commission with sufficient guarantees of independence, an administrative rulemaking system will survive review. If this analysis is followed, Blakely might not mark the end of sentencing reform. It might instead mark the beginning of real sentencing reform, the kind of reform commentators have long been waiting to see.
have robbed the old rule of significant application or justification.").
